


Common-Law Courts in a
Civil-Law System: The Role of
United States Federal Courts
in Interpreting the

Constitution and Laws

HE FOLLOWING essay aitempis to MUEB the current ne-
glected state of the science of construing legal texts, and offers a
few sugg mmwg s for w:dmwcawmzmmr [t is addressed not just to
lawyers but to all thoughtful Americans who share our national
obsession with the law.

iE COMMON LAW

The first year of law school makes an enormous impact upon
the mind. Many students remark upon the phenomenon. They
experience a sort of intellectual rebirth, the acquisition of a
whole new mode of perceiving and thinking. Thereafter, even if
they do not yet know much law, they do—as the expression
goes—"think like a lawyer.”

The overwhelming majority of the courses taught in that first
year, and surely the ones that have the most profound effect,
teach the substance, and the methodology, of the common
law—torts, for example; contracts; property; criminal law.

I am grateful for technical and research assistance by Matthew P Previn,
and for substantive suggestions by Eugene Scalia.
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court decided, ssentially, that the carrier was right, laying
down the ve ry important m,;c that in a suit for breach of con-
ract not all damages suffered because of the breach can be re-
covered, but only those that “could xﬁk,m been fairly and reason-
ably contemplated by both the parties when mﬁw nade [the]
contract.” The opinion contains seme policy reasons for that
result, citation of a few earlier opinions by English courts, and

*9 Ex. 341,156 Eng. Rep. 145 (18




e e
S e

-

RS

T
A
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legal rule. (There is no such requirement in the civil-law
tem, where it is the text of the law rather than an 1y prior judicial
interpretation of that text which is authoritative. Prior judicial
opinions are consulted for their persuasive effect, much as aca-
demic commentary would be; but they are not binding.)

Within such a precedent-bound common-law system, it is
critical for the lawyer, or the judge, to establish whether the case
at hand falls within a principle that has already been decided.
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It should be a apparent that by reason of the doctrine of stare
decisis, as limited by the principle I have just described, the
common law grew in a peculiar fashion—rather like 2 Scrabble
board. No rule of decision previously announced could be
erased, but qualifications could be added to it. The first case lays

¥ See, e.g., Monahan v, Town of
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See, e.g., Grodstein v. McGivern, 154 A. 794 (Pa. 1931).
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5 See Plaut v. Spendthrift Farms, Inc., 115 . Ct. 1447 7, 1453--56 (1995
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